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Abstract:

This research explores the flexibility and timeless applicability of Islamic law by
activating the role of custom as a fundamental pillar in formulating and applying legal
rulings. It seeks to demonstrate how custom contributes to preventing injustice and hard-
ship, focusing on the reflection of this fundamental principle in the Iraqi Personal Status
Law (No. 188 of 1959).

The research centers on the extent of a judge’s authority to rely on prevailing custom
in the absence of an explicit legal text, and what controls transform a social custom into
a binding legal rule.

It also aims to demonstrate that custom is the spirit of the text in custody cases, clari-
fying that the best interests of the child (the one under custody) are only fully served by
considering the social and environmental variables determined by custom.

Keywords: Custom, Islamic Jurisprudence, Iraqi Society, Custody.
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